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Uuitrfc flairs (Cmtrt nf Apprals 

FOR THE SECOND CIRCUIT 

Docket No. 74-2549 


I mtki) States ok America, 

.1 /i/irllve, 

Dominic Mecca. 

lhfnnla)it-A/>/irlluiit. 

BRICr FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Dominic Mecca appeals from a judgment of conviction 
entered on November 22. 1!>74 in the United States District 
Donrt for the Southern District of New York following a 
siv day trial before the Honorable Morris E. Lasker. United 
States District .lodge, and a jury. 

Indictment 7.1 ( r. 1102, filed on December 7, 19774, 
charged appellant and ten others in Count One with con¬ 
spiracy to distribute and possess with intent to distribute 
controlled substances and in Count Two with possessing 
wit It intent to distribute approximately .‘>1)0 pounds of mari¬ 
juana in violation of Title 21. United States Code. Sections 
SI 2. Stimuli, 841 1 h l (1) ( D | and S4!i. 

Trial commenced September lti. 1974 and concluded on 
September 2.1. 1974, when the jury found appellant guilty 
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on both counts of the indictment.* On November ' 22 , 1074 
appellant was sentenced to concurrent terms of one year 
imprisonment on each of Counts One and Two to he fol¬ 
lowed by a two year term of special parole. He is at 
liberty pending this appeal. 

Statement of Facts 
The Government's Case 

In November 1972 appellant Dominic Mecca and de¬ 
fendants Robert Wilner and Richard Belanger began 
establishing an offshore charter fishing business, the pur¬ 
pose of which was to smuggle marijuana from Jamaica to 
the United States under the guise of a legitimate fishing 
enterprise. They incorporated the business under the name 
Air Seas ('barter, Inc., and purchased a 19 foot Cigarette 
racing boat which they rigged with a tuna tower l Tr. 311.** 

Richard Thurlow was hired to supervise the construction 
of the bout (Tr. 31). When the bills began to mount, plans 
were made to make a trip to Jamaica to purchase marijuana 
so it could be sold at a profit to cover their expenses. (Tr. 

* Seven co-defendants named in the indictment were tried 
separately in May. 1974. In that trial defendants Wilner, Bel¬ 
anger and Vissa were convicted on both counts of the indictment. 
Defendants Smith. Calabro. Gary Stephan and Paul Stephan were 
found not guilty. Wilner was sentenced on December 2, 1974 to 
a one year suspended term of imprisonment on Count One, and 
three years probation on Count Two. Belanger was sentenced on 
July 12, 1974 to concurrent one year terms of imprisonment with 
a two year term of special parole to follow. Vissa was sentenced 
on July 12, 1974 to concurrent one year terms of imprisonment, 
the execution of six months of which was suspended, and was 
placed on probation for six months, with a two year term of 
special parole to follow. Wilner, Belanger and Vissa each has 
appealed their convictions. Palmer pled guilty to Count One on 
May 6. 1974. was fined $2,500 and placed on probation for three 
years. Coviello is awaiting trial. Adams is a fugitive. 

** “Tr.” refers to the trial transcript; “GX” refers to govern¬ 
ment’s exhibits in evidence; “a” refers to the appendix. 




:57) Wilner. who had been taking Hying lessons and 
who owned an airplane, recruited defendant Richard Palmer, 
his flight instructor, and together with Belanger, Mecca and 
I hiirlow they searched for, and found, a deserted island 
with a landing strip in the Bahamas (Tr. 337). Plans were 
then made to fly five to seven hundred pounds of marijuan 
Irom Jamaica to the deserted island where a boat, operated 
by Thurlow would pick if up. Since the boat Thurlow was 
converting was not in operating condition, a new boat was 
purchased with funds contributed by defendant Adams 
i I r. 50). Palmer, who was cooperating with Customs 
officials, informed a Customs agent of the plans that were 
being made and on two occasions taped conversations among 
Wilner. Belanger, Mecca and himself as they discussed the 
operation. These tapes were plaved for the jury (Tr 357 
371). .... 


In March P.I73 Palmer and Wilner (lew to Jamaica where 
they were met by Mecca and Belanger, who helped load 
the marijuana on the plane i Tr. 3S2i. The marijuana was 
then down to the deserted island and left under some bushes. 
Palmer and Wilner returned to Miami where they informed 
rimrlow of their success. Palmer also informed the Cus¬ 
toms officials (Tr. 3Sti, 3S7), and when Thurlow and Steven 
Smith, another deckhand whom Thurlow had recruited, 
went to tin* island by boat to pick up the marijuana, thev 
were arrested and the marijuana was seized by United 
States and Bahamian officials i Tr. 07 i. Thurlow and 
Smith were subsequently tried and convicted in the 
Bahamas. 


1 he operations ot Air Seas ('barter Inc. continued in 
spite of tin* unsuccessful trip. Palmer, however, stopped 
informing Customs officials about the group's activities. In 
May 1373 Palmer and Robert Vissa flew to Jamaica where 
they were met by Dominic Mecca (Tr. 398, 399). Approxi¬ 
mately 500 pounds of marijuana was loaded on the plane 
and subsequently dropped from the plane to a boat and 
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brought to Miami. The marijuana was tlmii driven to New 
York in two ears operated hv Anthony Coviello and (Jerald 
Mitchell | Tr. \7lM77i. The possession of this .700 pounds 
of marijuana in the Southern District of New \ork is the 
subject of the second count of the indictment. Two addi¬ 
tional trips were made in dune and August Ibid involving 
several of the named defendants. The method of operation 
was basically the same as in the previous trips. In dune, 
however. Mitchell was arrested on the New derscy Turnpike 
as he was transporting approximately 1*55 pounds of mari¬ 
juana by car from Miami to New 7 ork. 

The Defense Case 

Mecca called four character witnesses i Tr. 595-6091. 
He did not testify in his own behalf. 


ARGUMENT 
POINT I 

The District Court properly denied without a 
hearing the motion to suppress a tape recording 
of a conversation among Mecca, Wilner, Belanger 
and Palmer. 

At trial the Government introduced in evidence a tape 
recording of a conversation ((IN 1015 1 among Mecca. 
Wilner. Belanger and Palmer which occurred on February 
22, 1975 during the course of the conspiracy. When the 
conversation was recorded. Palmer was serving as an in¬ 
formant for the Bureau of Customs and consented to having 
the conversation monitored. Palmer wore a transmitting 
device which enabled a government agent to monitor and 
record the conversation (16-17a I. Mecca claims that dudge 
Lasker erred in denying his motion to suppress the tape 
recording without granting him an evidentiary hearing. 
This contention is frivolous*- 
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Tlu* conversation in question was recorded with the con¬ 
sent of Richard Rainier, the informant (16a). Since the 
recording was the product of the consent of one of the 
parties to the conversation, appellant’s Fourth Amendment 
rights were not violated. I Kited States v. White, 401 I'.S. 
71.'), 751-34 (1971); Hoff a v. United States, 385 I’.S. 293, 
302-03 (I960); l nited States v. Bonanno, 487 F.2d 654, 
657-58 (2d Fir. 1973); l nited States v. Kanfer, 406 F.2d 
550, 551-52 (2d Fir. I. aff'd, 394 F.S. 458 (1969); United 
States v. Fannimj, 477 F.2d 45, 48 (5th Fir.), eert. denied, 
414 r.S. 1006 (1973). Moreover, appellant's Fifth Amend¬ 
ment privilege against self-incrimination wa' not infringed 
as a result of the recording, since his statements were not 
the subject of any governmental “compulsion". Hoff a v. 
United States, su/tra, 385 F.S. at 303-04. 

The only factual question to be resolved in this case 
was the issue of Palmer's consent. Since Palmer testified 
at trial concerning the issue of consent (16a) and was 
subject to cross-examination by appellant, there was no 
need for an evidentiary hearing. The evidence of consent 
was uncontradicted. The papers submitted in support of 
appellant's motion to suppress (1315a) laid no foundation 
whatsoever for the holding of a hearing. La ten v. United 
States, 355 I’.S. 339, 348-49 (19581, since they completely 
failed to establish that electronic surveillance had been 
illegally employed. Sardone v. United States, 308 U.S. 
338, 341 (1939): United States v. Maijaddino, 496 F.2d 
455, 459-60 (2d Fir. 1974). See also, (leant v. United 
States, 282 F.2d 165, 170 (2d Fir. I960): ('alien v. United 
States, 378 F.2d 751, 760-61 (9th Fir), cert, denied. 389 
I’.S. 897 (1967); United States v. Cranson. 453 F.2d 123. 
126-27 (4th Fir. 1971 i. 

As this Court recently said in an analogous context: 

"The moving papers themselves disclosed the in¬ 
adequacies of the defendants' cases, and the oppor- 
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tuuity to present live witnesses would el early have 
been unavailing. United States v. Slutski/, Dkt. No. 
74-2004 (2d Cir., April IS, 19751, slip op. 29S1 at 
2987. 

POINT II 

The trial judge correctly refused to submit the 
defense of entrapment to the jury. 

Mecca contends that his conviction should be reversed 
because .Judge Lasker refused to submit his defense of 
entrapment to the jury. The argument is completely lacking 
in merit. 

In this Circuit the defense of entrapment presents two 
separate factual issues of resolution: “(1) Did the agent 
induce the accused to commit the offense charged in the 
indictment; (2) If so. was the accused ready and willing 
without persuasion and was lie awaiting any propitious op¬ 
portunity to commit the offense. On the first question the 
accused has the burden; on the second the prosecution has 
it." United States v. Sherman, 20(1 F.2d 880, 882-883 (2d 
Oir. 1952). See also United States v. Russell, 411 F.S. 423 
(1973); United States v. Rosner, 485 F.2d 1213. 1221-22 
(2d Cir. 1973), errt. denied, 417 F.S. 950 (1974). 

While this Court has said that the defendant’s burden 
to show that the Government induced him to commit the 
crime is “relatively slight", 1 nited States v. Henry, 417 
F.2d 267. 269 (2d Cir. 1969), vert, denied, 397 F.S. 953 
(1970), the proof at trial in the present case failed to 
show any inducement whatsoever by a government agent.* 


* Judge Learned Hand in United States V. Sherman, supra, 200 
F.2d at 883, defined inducement to include “soliciting, pro¬ 
posing, initiating, broaching or suggesting the commission of the 
offense charged." But see United States V. Berry, 362 F.2d 756. 
758 (2d Cir. 1966) (“Mere solicitation on the part of the Govern¬ 
ment does not by itself constitute entrapment. . . . ”) 




The proof showed that long before Palmer, the Govern¬ 
ment informer, heroine involved with Mecca, the latter had 
joined with other co-conspirators to set up a corporation to 
operate Iigiiimate lishing operation as a cover for the 
illegal smuggling of marijuana (Tr. 28-30 I. There also 
was testimony that more than a year before Palmer met 
Mecca, the latter and co-conspirator Thurlow smuggled 550 
to GOO pounds of marijuana into the United States from 
.Jamaica I Tr. 281. The trial judge found that there was 
no proof that Palmer induced appellant to commit the 
crimes charged I Tr. 4-17). In fact, the conspiracy con¬ 
tinued after the March lOT.'l trip, although Palmer did not 
continue to act as a Government informant. Certainly as 
to the second count of the indictment, possession with 
intent to distribute of five hundred pounds of marijuana 
in May, 1973, there can be no issue of entrapment, since no 
government agent took part in the May activities. 

Whether the defendant is required to prove inducement 
by a preponderance of the evidence, I'nitcd States v. 
Thowns, 351 F.2d r*3S, 539 (2d Cir. 1965) or whether he 
must merely come forward with some evidence of govern¬ 
ment initiation of the illegal conduct, e.y. United States v. 
tinner, 450 F.2d 799, 805 (2d Cir. 1971), cert, denied. 405 
C.S. 10G4 (1972), the result in this case is the same, be¬ 
cause Mecca did not come forward with any evidence to 
show inducement. 

Hut even if the proof had shown inducement, there was 
still no issue of entrapment for the jury: 

"Submission [of the entrapment issuej to the jury 
is not required if unedntradicted proof has established 
that the accused was ready and willing without per¬ 
suasion and to have been awaiting any propitious op¬ 
portunity to commit the offense” I'nitcd States v. 
Riley, 3G3 F.2d 955, 959 ( 2d Cir. 1966) ; United States 
v. Brarer, supra, 450 F.2d ah 805. 
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